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1. INTRODUCTION 

1.  With this Notice of Proposed Rdeniakiiig (“Notice”), we commence a proceeding to 
consider changes in  the procedures for making certain amendments to the FM Table of Allotments,’ as 
well as other changks to our procedures foi- making certain modifications to broadcast facilities. These 
pi-oposals are intended to reduce backlog in, arid streamline, our FM allotment procedures and, to a lesser 
extent, streamline certain procedures penaining to AM broadcast applications. Although the Commission 
has made important changer to streamline the processing of radio broadcast applications, our basic 
pi-ocedures for amending the Table have not changed since 1982. Given the backlog of pending 
rulemalung proceedings to amend the Table, the large disparity i n  processing time-frames between 
applications and allocations proposals, and the increased demands now being placed on the staff for new 
and modified facility authorizzions in  all radio broadcast services, we believe it is critically important to 
implement streamlined procedures in  this area as well. 

2. In this Nurice, we seek comment on a number of specific rule and procedural changes i n  
the handling of FM and AM applications and rulemaking petitions to amend the Table. In the area of 
allocations procedures, we seek comment on a proposal to require that parties filing petitions for 
rulemaking to “drop in” new FM allotments simultaneously file Form 301 applications for the proposed 
facilities and pay the required application fee, as a way to discourage non-buna,fide allocations proposals. 
We also seek comment on a proposal to limit the number of FM channel additions or substitutions that 
may be included in a rulemaking proposal or counterproposal to five. This latter proposal is intended to 
simplify and expedite the pi-ocessing of what have become increasingly complex and protracted 
rulemaking proceedings. 

3. The other proposals on which we seek comment affect AM and FM application 
processing generally. We seek comment on a proposal to make both AM and FM community of license 
changes minor changes, which may be accomplished by filing a Form 301 application on a first come- 
first served basis. We also seek comment on whether and under what conditions we should allow a 
licensee to move a community’s sole local transmission service in order to provide another community 
with its first local transmission service. 

’ 47 C.F.R. $ 73.202 (“Table”). 
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4. Finally. we announce a freeze on neu petitions for rulemaking to amend the Table. 

Because of the size of the backlo: of such rulemaking proceedings. as well as the rule changes we 
propose in this Notice, it is in  the public interest not to accept further petitions for rulemaking Until We 
have issued a R e p o n  urld 0 1 - d r r  in this proceeding. 
settlement window designed to help eliminate the current backlog in FM rulemaking petitions. 

11. BACKGROUND 

We also announce the opening of a one-time 

5 .  Table of Allotnients. New and modified allotments for FM broadcast channels are 
currently made through notice-and-comment t-ulemaking, i n  which proponents of new or amended FM 
allotments file petitions foi- rulemakin: t n  amend the Table. and other parties may comment or file 
counterproposals. The current Table was adopted by the Commission i n  1963.2 The Commission stated 
that re-introduction of the Table "provides the best means to insure an efficient present distribution of 
channels."' 

6. The next, and last, major development in the xe:i of FM allotments was in 1982, when 
the Commission revised the priot-ities for allotting FM channels when amending the Table.4 FM 
Assigrir?ierzr Policies gave first priority to provision of fil-st full-time aural reception service, next priority 
to provision of second full-time aural reception service or first l o c a l  ti-nnsmission service, and last priority 
to "other public interest .mattei-s.'15 Those revised priorities h a \ ?  hcen used, and continue to be used, in  all 
rulemaking proceedings to amend the Table since the early I W O s .  :ind for resolving conflicts among 
mutually exclusive proposals to amend the Table. Likewise, our pimccdures for evaluating and processing 
rulemaking proceedings to amend the Table have changed little i n  that time. 

7. In the Allocarioris Third Report ,  the Commi\cion responded to concerns about the 
cumbersome nature of rulemaking proceedings to amend a fixed l.ahlc ol' Allotments. It stated that whilc 
"[ilt is true that new' rule makins is necessary to change assignincnts i n  the table . . , such proceedings are 
usually uncomplicated in nature and far less time consumin: than :I fenera1 allocation proceeding such as 
this one.'" While this statement generally is still true on a case-h~-c;iic hasis, at tht  time the Commission 
made this pronouncement there were approximately 1,300 FM bro:idccisl stations in the United States. At 
the present time there are over 6,200 FM broadcast stations operating i i i  the non-reserved band, with a 
concomitant rise in  the number of rulemaking proceedings initiated to miend the Table. From 1997 to 
2004,2,054 petitions for rulemaking to add new FM allotment5 wcrc lilcd. an average of 257 such filings 
a year. Second, proceedings to amend the Table have in  some C;ISE\ lxxiime quite complicated, involving 
up to 36 different allotments once counterproposals are factored 111. T i i c ~ t .  facts suggest the need to revisit 
the procedures used i n  amending the Table. 

' Rrvirioli of FM EI-oudcfl,sr Riilc.% Pfl,?iciilarl,: CIS lo A~/ncnrir~,l i i i i i l  Trc.liiiicul Sfandards, Third Report. 
Me~iioi-ai~durn Opiriirin arid Order. 40 F.C.C. 147, 23 R.R. 1859 (1963) ( " . ~ ~ I ~ I ~ ~ ~ I I ~ I I I I ~ . ~  Third Report"). 

Id. at 758. A prior Table of FM Assignments was in  effect from I945 tn 1'158. Revision o f F M  Broadens! R1rle.5. 
Parlicularlv as  Io Allocalior~ and Teclmicnl Srondard.s, Fir,st Report nrtd O&r. 21 R.R. 1801, 1817 (1963). 

Re~isioiz qfFM Assigiir1ie17r Policies aiid Pr~icedurr .~,  90 F.C.C.2d 88 (19821 ("FM A,s.siynme~~t Policie.s"j. 

Id. at 91-93. The 1982 proceedins refined the original FM priorities and aucmpted to streamline the rulemaking 
process by reducing the number of factors considered in choosing among mutually exclusive FM allotmen[ 
proposals. 

5 

Allocarioris Third Rrporr. 40 F.C.C. at 758. 6 
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8. First Broadcasting Petition for Rulemaking. On March 5 ,  2004, First Broadcasting 
Investment Partners, LLC (“First Broadcasting“) filed a Petition for Rulemaking (“First Broadcasting 
Petition”), proposing several changes i n  our allotment procedures. First Broadcasting contends that our 
procedures in  this area are ripe for review<. owing to the lapse of time since our last comprehensive 
allocations review in 1982, along with other factors. such as the dramatic increase in allotments created 
by Docker 80-90, which among other things created three new classes of FM stations.’ First Broadcasting 
argues that the rule arid procedural changes it  proposes will allow licensees to increase spectrum 
efficiency by enabling faster community of license and other changes that will speed new and improved 
radio service to greater populations. and will.generally reduce the time necessary to process certain FM 
facility modifications. 

9. First Broadcasting proposes that we make the following changes to our procedures: 

a. Permit change of an FM broadcast station’s community of license through a 

b. Presume that, under certain defined circumstances, relocating an FM 
minor modification application. rather than by rulemaking; 

broadcast station that constitutes a community‘s sole local transmission 
service to a new community of license to become that community’s first local 
transmission service is i n  the public interest; 

c. Establish a simplified procedure to remove “non-viable” FM allotments from 
the Table; 

d. Open a one-time settlement window to allow, rulemaking proponents and 
counter-proponents to resolve their competing proposals without limitation as 
to the amount of reimbursement, thus I-educing the backlog of pending 
rulemaking proceedings to amend the Table; 

minor modification application, rather than by a major modification 
application that may only be filed in  an auction filing window; and 

e. Permit change of an AM broadcast station‘s community of license through a 

f. Streamline the process for downgrading a Class C station to Class CO status. 

The First Broadcasting Petition was placed on Public Notice by the Consumer and 
Governmental Affairs Bureau on April 22, 2004.* In response to the Public Notice, we received 28 
comments from various interested parties. listed i n  Appendix B hereto. 

10. 

11. We do not believe it  is in  the public interest at this time to seek comment on all of First 
Broadcasting’s proposals. Specifically. we do not at this time propose to establish a procedure for 
removing “non-viable” FM allotments from the Table. In FM Broadcast Auction No. 37, only two of 288 
FM allotments failed to receive a bid. It is possible that with certain adjustments, such as reductions in  
the minimum opening bid amount. these allotments might attract interest in  a re-auction. Very few FM 
licensees surrender their licenses and, should that occur, i t  may be more appropriate to offer such 
surrendered allotments at auction rather than delete them from the Table. While we do not rule out the 
possibility that some allotments may. ultimately, have to be deleted from the Table due to lack of viability 
or interest, our experience thus far suggests that this is not a problem that must be addressed at this time. 

’ Modificarion of FM Briirrrlcrisr Sinriori Rule.! 111 lrtcrea~r the Availability qf Comniercial FM Broadcaosr 
Assigrimem, 94 F.C.C.2d 152 (1983). r r c m  gruriied in p a n ,  97 F.C.C.2d 279 (1984). 

Pirblic Notice, “Consumer and Governmental Affairs Bureau - Reference Information Center Petition foi- 
Rulemaking Filed,” Report No. 26.57 (CGB Apr. 22. 2004). 

4 
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12. We also decline at this time to revisit our procedures for downgrading Class C FM 
stations to Class CO stations. While. again, we inay wish to examine this issue more closely in the future. 
we believe 11 is not sufficiently congruent with our goal of streamlining allocation proceedings to wwant  
such examination at this time. 

13.  We do not, at this time, consider most of the additional proposals forwarded hy  
commenters in response to First Broadcasting's petition, as \re find that most are either subsumed under 
the proposals considered herein, are not sufficiently re la td to Ihc subjects of the proposals considered 
herein, or lack substantial merit. We do, however, wish t i i  coti\ider a proposal suggested by Clear 
Channel Communications, Inc. ("Clear- Channel"). In i t \  c<wi i i i c i i i< .  Clear Channel suggests that we 
consider charging a fee for filing petitions to amend the Tahlc ( ' l ~ ~ i r  Channel contends that a fee would 
deter "speculative" petitions to add allotments for which the I p i o p i i i L ' i i t s  have no intention of applying. 
We examine the scope of this concern beginning at pa rapp l i  1 1 1  IIL~ICII~. as well as related legal issues. 
Additionally, based on the Commission's extensive experiencc. iii. ~ i i ~ q x i ~ e  limiting to five the number of 
channel additions, modifications, and substitutions that may tv , ;>, *wl iii a single rulemaking proposal 
or counterproposal, as a \\'a) of further simplifying ant1 -! I ,  Iiiiinf processing of rulemaking 
proceedings. Finally. we propose to eliminate the exception in 0 1 : .  ' . :  . IILII prohibits electronic filing of 
petitions to amend the Table. 

111. SPECIFIC PROPOSALS 

14. Permit AM and FM Station Community of L i w i i u  ('Ii;tnges by Minor Modification 
Applications. Background.  Currently, changes to communlt! ( I !  . L ' I I V  are considered to be major 
modifications in both the AM and.FM s e r ~ i c e s . ~  The C o r n i n ~ s ~ ~ ~ ! ~  L.: ~ ,I\ recently as 1999, declined to 
make community of license changes for the AM and NCE FM scm I, :iiiiior modifications, concluding 
that they raise "important statutory and policy issues under Sck.r!c,i, 3 i i i h )  . . . issues that require 
substantive legal analysis.""l As a result, applications to chnngc ; I I I  111 \!.i[ion's community of license 
must be filed during an auction filing window and suhjectid I , ,  ,\tiiipcting mutually exclusive 
applications, while applications to change an FM station's comtiiiiiiit: 01 liccnse must be made i n  a 
rulemaking proceeding, and subjected to counterproposals. l h c  oi!l! L,\ccption in this regard is a 
rulemaking proceeding to change an FM licensee's community of l i c t v ~ ~ ~  i i i  nhich the amended allotment 
would be mutually exclusive with the licensee's or permittee's presctir ~ i ~ ~ t ~ r i m m t .  In such a case, the 
proposal is not subject to compe.ting expressions of intereyl in the ini1i.il!:, pi rqimed reallotment (although 
counterproposals may be filed). However, the licensee or perniiiti'c i i i i i $ t  still file a petition for 
rulemaking to accomplish the community of license change." 

I /  

47 C.F.R. $$ 73.3571(a)(I), 73.3573(a)(l). 4 

1998 Bierinial Regularoi:v Rci,iew - S r r ~ a ~ r i l i ~ i i ~ i ~  of Rudjo Tdi i i ico l  ' Rtr1c.s iri Pur1.s 73 and 74 of thr  
Cornniisuion'.s Ru1e.s. 14 FCC Rcd 5272, 5278 (1999) ("Tecli r.), Unlike minor clianges, major change applications 
are subject to a number of statutory requirements. These include providing both a thirty-day public notice period 
following the acceptance of a major change application and the opportunity to file petitions to deny and mutually 
exclusive applications within this 30-day period. See 47 U.S.C. 4 309(b); 47 C.F.R. Q Q  73.3573(3), 73.3580. 

" 47 C.F.R. Q 1.420(i). 

I' Ameiidmenr of ihe C~i~i ir~~~.s ,s i i i~i  's Rulrs Regrrrdiiig Modificarion of FM atid TI/ Aurhorizarions lo Spucifi a New 
Cuniriiuriiry of' License, 4 FCC Rcd 4870 (1989), recon granted in parr, 5 FCC Rcd 7094 (1990) ("New Ciiniiiiuiiiry 
MO&O'). 

I O  

5 



Iriipleinerirurio!i of Srcrioii 309(.jj ( I f  l l ie ~ f i i ~ i i i i i i i i i ~ ~ i i i ( J i i . ~  Acl - Coniperirive Biddiiig .fiv Cunmerciul Broudcnsr 
arid Iiirtrrrdional 7rlt~vi.sio~i Fi.xcd Sei-ricr Licriisr.~, F i n t  Kcpoi-t urid Order, I3 FCC Rcd 15920, 15928 ( I  998) 
("51-(iudcasr Fir.sr Repporr urid Order"). Scr iilso 41 C.F.R. $ 73.357l(h)(l)(i). 

I 

See, e.y., 47 C.F.R. $9 74.241i) (principal community coverage requirement), 73.37 (signal overlap), 73. I82 11, 

(intetfeience and other engineering standards). 

l i  I d .  S 73.5002(d) 

I s  41 U.S.C. S 307(b). Seo Broudirirr Fir.rr Rrpori iiiid Order. 13 FCC Rcd at 15964-65. 
I 
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application prevails under Section 307(b), that applicant files a long form application which IS then 
studied. ~f no party prevails. a11 of the mutually exclusive applications proceed to auction. Only the 
winning auction bidder proceeds to lonz form filing and study. 

17. Typically, an AM community of license change application is only subject to challenge 
by petition to deny or informal objection, and then only when the applicant files a long form application. 
However. because AM major modification applications are only filed during auction filing windows, 
there is no guarantee that the permittee 01- licensee will even be able to change its community or, if it  is 
able to do so, i t  may be required to submit a substantial winning auction bid. Even if the applicant is not 
mutually exclusive with other window-filed applicants, at a minimum, the applicant will wait eight to 
nine months before it may file a long form application as a result of auction procedures and the complex 
engineering review the staff must complete. If the application is mutually exclusive, the wait before an 
auction is scheduled can be over a year. 

18. Discussiori. First Broadcasting contends that the current Commission procedures for 
changing an FM station’s community of license consume “extraordinary” amounts of Commission 
resources, involve substantial financial expenditures by proponents, and take years to complete.“ First 
Broadcasting further states that the delays inherent in the rulemaking procedures introduce “a great deal 
of regulatory uncertainty into the FM broadcast industry.” leading to a disincentive on the part of 
broadcasters to invest in their facilities.”’ With regard to AM community of license changes, First 
Broadcasting similarly complains of delays, primarily due to the amount of time between the opening of 
AM auction filing windows, and the amount of time between filing and the completion of auctions or 
Section 307(b) determinations.” First Broadcasting also contends that, by concentrating all such filings 
in a filing window, the simultaneous receipt of hundreds of such applications over-burdens Commission 
staff.” 

19. By contrast, First Broadcasting argues that allowing community of license changes by 
minor modification application would dramatically decrease the processing time associated with FM 
rulemaking proceedings or AM auction filing window applications. Citing the Commission’s Reporr and 
Order  allowing so-called “one-step’’ FM station modifications,” First Broadcasting claims that, by 
allowing community of license changes under the same procedures as current “one-step” modification 
applications, the public interest will be served by speeding implementation of service modifications. 
Additionally, First Broadcasting contends that processing community of license change applications on a 
first come-first served basis, evaluating Section 307(b) showings as submitted by applicants rather than 
having to .analyze a series of proposals, comments, and counterproposals, will reduce staff burdens, 
processing time, and uncertainty on applicants’ part. On the AM side, First Broadcasting argues that 
spreading out such applications over time. rather than concentrating them in week-long filing windows, 
will enable the staff more thoroughly to review each application in  order to determine whether grant 
would implement Commission policies.24 

”’ First Broadcasting Petition at 8. 

”’ Id. at 8-9. 

” Id. at 27-28 

” I d .  at 28. 

’’ Ainmdmmi of thc C ~ J I I I I V ~ , Y , Y ~ C J , T ’ s  Ru/r.s IO Permit FM Channel and Class Modifications by Applicafioii, 8 FCC 
Rcd 4735 (1993) (“One-Siep Ordcdr”). 

l4 First Broadcasting Petition at 29 
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20. Fit-st Broadcasting notes that there appears to be no obstacle to a proposal under which 
we would amend the Table through the use of applications rather than rulemaking proceedings, pointing 
out that “one-step” modifications to station channel or class, which are accomplished by application, 
result in changes to the Table.’s Likewise. First Broadcasting contends that its proposal complies with the 
Ashbackrr doctrine,’” noting that in the One-Srep Or&/- the Commission observed that potential 
rulemaking counter-proponents are not “applicants” that acquii-e Ashhacker rights.” Further, in  the One- 
Step Order the Commission concluded that the Supreme Court gai’e i t  the authority to promulgate rules 
limiting eligibility to apply for a channel if those rules would c\pcdiie enhanced service to the public.2g 

21. To address the flaws i n  allotment procedure\. lhiI\t 13lwadcasting proposes that we permit 
AM and FM licensees and permittees to file minor modif‘ic:iirtni .ipplications that specify community of 
license changes. Where the proposed facilities would be m u t u ~ d ~ ,  c \ i l t i s i ve  with the applicant’s existing 
facilities. these applications would be processed on a first COIIIL. t i r \ i  wried basis. The applicant would 
file an exhibit demonstrating that the proposed cornmunit! (11 hL’, ’:..(’ L.tlange furthers the aims of Section 
307(b) of the Act. and would demonstrate that any c h a n p  I I I ! ~ . .  . il’l! with all spacing rules, without 
requiring changes to any other facility. First Broadcastins i r o r k .  ’ ,  ‘ ‘ A L ’ \ C I ~  that should modifications to 
other facilities be .required, we could require that any such i t ’ )  # ’  , . I  iiioilification applications be filed 
simultaneously as contingent, interdependent applications.’“ 

22. Commentei-s on this issue were divided \ 1 .  ’ . ~ ~ m n e n t e r s  support the First 
ii.irnely. the elimination of delays 

o r  example, Cox suggests we 
L ’  liled from its current maximum 

Similai-ly, 
t i d  to the contingent application 

Broadcasting proposal for the reasons put forth by First Broadi..t 

proposed slight modifications to First Broadcasting’s propc~\ 
concurrently increase the number of contingent applications t h t  
of four, “to ensure that no public interest benefits of the rulclri.cl.lri; \!\tern are lost.”” 
BBNScott believes the community change’application pi-ocess i m \ i  

and the benefits of expediting the provision of enhanced broatlt \ I C C S .  XI Some commenters have 

’’ Id. at I O  n.30 

26 Ashbarker 1’. U.S., 326 U.S. 327 (1945) (Commission may nor gi-an~ oiic a11  I!-.O niutiially exclusive applications 
without affording the parties the oppoi-tunity for a hearing). 

” I d .  a1 10-1 I ;  One-Srep O w h ,  8 FCC Rcd at 4739 and 11.28 

” I d .  at 4739, citing U.S. I>.  Srorer. 351 U.S. 192 (1956) 

”47 C.F.R. 5 73.3517 

Commenters supporting the proposal were Radio One, Inc. (“Radio One”): Station Resource Group (“SRG”); Vox 
Radio Group, LP (“Vox Radio”): Minority Media and Telecommunications C~iuncil (“MMTC”): Univision Radio. 
Inc. (“Univision”): COX Radio. Inc. (“Cox”): Keymarket Licenses. LLC. Forcver Broadcasting. LLC, Foi-ever 
Communications, Inc.. Forevel- of Johnstown. LLC. Megahertz Licenses. LLC and Forever of PA, LLC (collectively 
“Keymarket”): Michael R Birdsill i“Birdsil1”): Mad Dog Wireless, Inc. (“Mad Dog“); Simmons Media Group 
(”Simmons”); Media Venture Partners (“Media Venture”): Powell Broadcasting Company, Inc.-Spies (“Powell”): 
Brantley Broadcast Associates. LLC and Scott Communicalions, LLC (“BBA/Scott”); Cumulus Licensing, LLC, 
Marathon Media Group, LLC. 3 Point Media, LLC. Desert Sky Media. LLC, Mill Creek Broadcasting, LLC, Apex 
Broadcasting; LLC, Great South RFDC. LLC, Hunt Broadcasting, Inc., Alexander Broadcasting Co.. Inc. 
(collectively “Cumulus”): Amei-ican Media Services (“AMS”): Olvie E. Sisk (“Sisk”); Susquehanna Radio 
Corporation (“SRC”); Charles M .  Anderson and Associates (“Anderson”); and Mullaney Engineering, Inc. (“MEI”). 

’I Cox Comments at 3. 

30 
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? -  rule:. and proposes increasing the maximum number of contingent applications that may be filed from 
four to six.” 

23. A number of conimenters oppose First Broadcasting’s proposal.’4 Clear Channel states 
that the proposal would “harm the rights of counter-proponents” as well as the integrity of Section 307(b). 
further arguing that expedience should not undermine the fair and equitable distribution of radio service.j5 
Likewise, Hanselman opposes the pi-opnsal, believing that an application procedure would make it too 
easy for stations to move fi-om small to lai-ge markets.’” In its comments, Hatfield & Dawson echoes the 
sentiment that “the design of First Broadcasting‘s proposal is such that it  supports and encourages the 
relocation of stations from rural areas (typically served by fewer stations) to urbanized areas (with a 
higher density of population).”” Hatfield & Dawson also states that the local service issues surrounding 
community of license changes require a higher degree of public notice than a minor modification 
application typically provides.lS 

24. It appears that il chanze in Commission procedures to permit the filing of city of license 
modifications as minor change applications could significantly compress the  current lengthy and 
inefficient two-step licensing process. It also appears that these changes could be implemented in a 
manner allowing sufficient scrutiny to ensure their consistency with Section 307(b) principles, by 
requiring that applicants submit an exhibit detailing how the proposed community of license change 
comports with the goals underlying Section 307(b), and by implementing other procedural safeguards, 
e.8.. local public notice requirements. Moreover, it is unclear how such proposed procedures would harm 
the rights of counter-proponents. As indicated above, a prospective applicant is not a pany to whom the 
Ashhackrr doctrine applies.3” Also, the Commission has concluded that A.slihacker does not preclude it 
from adopting rules that foreclose the filing of competing applications where doing so serves the public 
in te re~t .~”  In the One-Step Order, t,he Commission explained that “[iln A.shbucker,- the United States 
Supreme Court held that where two bona fide applications are mutuallq exclusive, the grant of one 
without a hearing tn both deprives the loser of the opportunity which Consress chose to give i t .  However. 
the Court has noted that the Commission can promulgate rules limiting elisibility to apply for a channel 
when such action promotes the puhlic interest, convenience, and necessity.”“ For similar reasons, we 
tentatively conclude that Arlibacker is not an obstacle to permitting AM and FM station community of 
license changes by minor modification applications. We invite comment on this conclusion. 

32 47 C.F.R. g 73.3517(e) 

33 BBAlScott Comments at 2 .  

Commenters opposing this proposal were: Clear Channel Communications (“Clear Channel”); Hatfield & 
Dawson Consulting Engineers. LLC (“Hatfield & Dawson”): Nick De Vogel & Guy FH Dickinson (“Vogel & 
Dickinson”); Scott A. Lanter (“Lanter”): Kameron J. Hanselman (“Hanselman”). and Fishers Communications 
(“Fisheis”). 

34 

Clear Channel Comments at 5-7 

Hanselman Comments at 3. 

Hatfield & Dawson Comments at  2 

Id .  at 4. 

See supra paragraph 70. Sep also Orlr-Step Order. 8 FCC Rcd at 4139 and n.28 

See supra paragraph 20, citing O i w S t e p  Order, 8 FCC Rcd at 4739. 

One-Siep Order, 8 FCC Rcd at 4139. 

35 

16 

31 

3s 

1” 
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25. Additionally. the Commission has relied on the Table for over forty years, and has added 
nearly 5,000 FM station allotments during that period. Thus, potential counter-proponents have had 
ample opportunity tn identify and pui-sue new FM station allotments. Further, if we adopt the First 
Broadcasting proposal. all parties with horin,fide interests in adding new station allotments will be on an 
equal footing with city of license modification proponents to pursue their competing proposals. We 
discount the argument that the greater preclusive effect of 3 community of license change requires more 
protection for "would-be competing proponents.'' Moreover, Clear Channel does not explain why 
"would-be competing proponents" necessarily would propose such preferential arrangements of 
allotments in  reaction to a community change proposal, as opposed to submitting such allotment 
arrangements through an original rulemaking petition or minor modification application.42 Because 
parties would not be precluded from filing such original proposals or applications at any time, the 
"preclusive effect" would be substantially reduced or, indeed, eliminated Cor any filer that is prepared to 
move forward with its allotment proposal. 

26. We also believe that FM Auction No. 37 has cast suhstantial doubt on the bonafides of 
new FM station allotment proponents (whether filed as initial petitions or as counterproposals) to 
construct and operate new FM stations in the specified communities of license. 456 bidders qualified to 
participate in  FM Auction No. 37. 259 of the 288 allotments ;ivJilable for bidding were added to the 
Table i n  routine rulemaking actions. Only 18 of the 149 individuals (it- cntities that initially proposed any 
of these 259 allotments qualified to bid in the auction."' The hea\.! volume of new allotment proposals 
that currently are being filed by a relatively small number of filers - nnne of which is a current licensee - 
also evidences a lack of bono fides in the pledge to seek and construct these proposed FM  station^.^“ By 
way of contrast,  ever)^ city of license modification proposal con\Li\iiles a specific facility modification 
sought by a current permittee 01- licensee. 

. 

27. Accordingly, we tentatively conclude that proposals to change AM and FM broadcast 
station communities of license should be resolved by minor modification application on a first come-first 
served basis, rather than by AM auction filing window application\ or FM rulemaking proceedings to 
change the Table. To the extent that an FM change of community application requires other changes in 
the Table that themselves constitute minor changes, e.g., move t o  an adjacent channel or a one-step 
upgrade or downgrade in  station class, we propose that such additiiinul proposals be filed simultaneously 
with a community of license change application, subject to the lour-iipplication limit on contingent 
a p p l i c a t i ~ n s . ~ ~  We seek comment on whether such FM applica~ion f i l ings may propose non-minor 
changes 'to the Table, e.g., vacant allotment channel substitutions o r  i-efrrence coordinate changes and 
involuntary channel changes to existing facilities. We further tentati\ely conclude that such AM and FM 
applications should be limited to those proposals in  which the new lncility would be mutually exclusive 
with the existing facility. Finally, we tentatively conclude that an AM or FM application for change of 
community of license must include a detailed exhibit demonstrating that the proposed change constitutes 
a preferential arrangement of allotments under Section 307(b) of thc .Act as compared to the existing 
allotment."" 

Clear Channel Comments at 6-7. 

This total excludes allotments made vacant, for example, as a result of re\,ocations. voluntary cancellations, or 

i z  

.I3 

automatic forfeitures pursuant to 47 U.S.C. 

See discussion at paragraph 30, i r @  

312(g). 
"I 

4s 47 C.F.R. g 73.3517(e). 

See New Cornn7nr1irY MOBiO, srfpr-o note 12. 4 FCC Rcd at 4873. 46 
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28. We seek comment on these tentative proposals. particularly with regard to the effect on 
the fair. efficient, and equitable distribution of radio service under Section 307(b). Is i t  reasonable for the 
Commission to shift to first come-first served filing procedures now that licensees have had over forty 
years to propose new or modified allotments under the current rulemaking procedures? Both the 
allotment priorities and numerous policies developed i n  allocations rulemaking proceedings are des iped  
to limit the clustering of stations i n  urbanized areas and to ensure adequate levels of remaining aural 
service when stations seek to change their communities of license. We also recognize that spectrum 
congestion limits or precludes move-in opportunities in  many markets. We seek comment on whether 
these well-developed policies are sufficient to limit the relocation of radio stations from rural areas to 
communities in or adjacent to Urbanized Areas. Should we also limit community of license changes to 
situations in  which the new community has fewer transmission services than the applicant’s current 
community of license? Should additional conditions be placed on such applications to prevent such a 
shift in radio service. for example, should such changes be limited to communities with fewer 
Transmission services than the applicant’s curl-em community of license? Should the proposed minoi- 
change filing procedure be limited to situations i n  which the applicant’s current community of license 
satisfies a specific transmission 01- reception service floor’! Should there be additional public notice 
requirements for such applicants, for example, should they be required to publish notice of the application 
in  local newspapers and/or make on-air announcements disclosing the application and soliciting public 
comment? In the case of FM stations, should such applications be limited to those in which only the 
applicant’s allotment would be changed, or should we illlow simultaneous applications to modify diffei-ent 
stations pursuant to the contingent application rule‘?4’ I f  the latter, should the contingent application rule 
be modified in order to allow more contingent applications to be filed s imul t ane~us ly?~~  Are there other 
procedures that should be implemented to ensure that Section 307(bj or any other concerns pertaining to 
applications to change a station’s community of license will receive ful l  consideration? 

29. Finally, as noted above First Broadcasting takes the position that the proposed minor 
modification procedure should not pose any difficulties under the Administrative Procedure Act 
(“APA”j.41) However, to avoid any APA issues, and because we believe that rulemaking proceedings ai-e 
no longer necessary to,modify FM stations’ licensed communities due to the maturity of the FM service, 
we seek comment on whether we should remove the Table from the Commission’s rules and hencefoilh 
allocate existing FM stations among communities solely through adjudicatory proceedings. Under this 
approach, the Table would continue to function as the Commission’s basic plan for allotting new FM 
channels, and would be revised to reflect changes to FM station authorizations under our one-step and 
proposed new community of license change procedures. We anticipate that we would publish the Table 
by some means, for example, as a continually updated list of FM allotments in the Media Bureau’s 
publicly accessible Consolidated Data Base System. Furthermore, under this approach we would add new 
allotments to the Table using procedures similar to those currently set forth in Section 1.420 of the 
Commission’s rules,’” and we would continue to apply the same substantive Section 307(bj policies when 
comparing competing allotment proposals. Specifically. we would adopt in Part 73 procedures analogous 
to those contained in Section 1.420. to permit the filing of “petitions to amend the FM Table of 

“ 4 7  C.F.R. § 73.351.7. 

Id., gq 73.3517(c), (e) .  

5 U.S.C. 5 551 rr seq. 

‘8 

41) 

’” 41 C.F.R. $ 1.420. 
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 allotment^."^' I n .  the case of new allotments. these procedures efficiently populate FM auction 
inventones, in turn enabling more frequent FM auctions (compared to auctions in the non-tabled AM 
service). Moreover, these procedures are needed to comply with Section 307(b) principles, which contl-ol 
notwithstanding that the Table may no longer be contained in our rules. We seek comment on this 
approach and the related rule changes it would require. 

30. Mandate  Filing of Form 301 When Filing Petitions to Amend the Table to Add a n  
F M  Allotment. Background. Currently a petitioner filing a petition for rulemaking to amend the Table 
pays no fee at the time of filing. The only time a rulemaking proponent pays a fee is when the proponent 
is a permittee or licensee that seeks to change its station’s community of license or upgrade its allotment, 
and that fee is only payable i f  and when the proponent’s rulemaking proposal is grar~ted.~’ The 
rulemaking fee is paid in connection with the filing of the construction permit application to implement 
the amended allotment. and is in addition to the application filing fee. A proponent for a so-called “drop- 
in” allotment. that is, one that u,ould amend the Table to allot a new channel at a community, pays no 
rulemaking fee. 

31. In the past several years, a disproportionate number of the drop-in allotment proposals 
have been filed by a relative handful of parties: 

’ In 1999, one petitioner filed 102 drop-in petitions, out of a total of 350 filed that year. Thus, one- 
half of one percent of all discrete petitioners in  that year accounted for 29.1 percent of all the 
drop-in petitions filed. 
In 2001. five petitioners each filed over 40 drop-in petitions totdlinf 227 petitions, out of a total 
of 447 such petitions filed that year. Thus, 3.1 percent of all 2001 petitioners filed over half (50.8 
percent) of the petitions. 
In 2003, one petitioner filed 101 drop-in petitions out of a total of 308. 32.8 percent of the drop-in 
petitions filed that year. That petitioner plus three others together filed 1x5 of the  308 2003 drop- 
in  petitions, or 60.1 percent, despite comprising only 3.9 percent of thc total petitioners. 
In 2004, one petitioner filed 36 drop-in petitions out of a total of 171. or 21.1 percent. 
All told, for the years 1997-2004, eight petitioners accounted for 573 of a total of 2,054 drop-in 
petitions filed, or 27.9 percent, with each of these filing between 32 and 15 I petitions. 

32. 

. 
9 

. 
When filing a petition for rulemaking to amend the TabJe to include a new allotment, the 

petitioner is required to set forth an expression of interest: it must declare thar. should the new channel be 
allotted to a community, it intends to apply for that channel. However, some 01 the parties responsible for 
many new FM allotments have not followed through on their expressions of interest. For example, 62 of 
the 288 FM allotments put up for auction in FM Broadcast Auction No. .37. which took place in 
November of 2004, were originally proposed by one of the petitioners noted above who, nonetheless, did 
not apply to participate in  Auction No. 37.’’ Thus, there is evidence that a significant portion of the 
staff‘s workload in  analyzing and processing drop-in rulemaking petitions is devoted to petitions filed by 

51 id. Certain ministerial changes to other rules would also he necessary, e.g., modifyinf references to “Section 
73.202(h)” in other rules. 

Set‘ Etrabli,shriierir of ( I  Fer CollPction Pri~g~-airi lo I!irplcrnenr the Provirioris of /he Oninibii,v BiirigPi 
h’ecfJndiU1;ori Acr of1989. S FCC Rcd 3.558. 3659 (1990) (”1990 Fees Order”), reco~i .  gi-uiired in parr, 6 FCC Rcd 
5919 (1991) (“1991 Fees R~,.~.ofi.rir/~rrfti,~,n Order”). 

53 

52 

Two of the other petitioners referenced above, responsible for adding, respectively, three and one new allotments 
offered in Auction No. 31. failed Lo apply to participate. None of the other petitioners noted in paragraph 43 of the 
text was responsible for any allotments offered for auction in Auction No. 31. 
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a relativelj. small number of parties. Moreover. even though such allotments have received bids at 
auction. 'to date the proponents of those allotments have seldom followed through on their expressed 
interest by bidding on those channels at auction. As a result. the actual auction bidders' choices are 
limited by allotments proposed by non-bidders. vhkh  may or may not represent optimal choices t0 the 
bidders. At the same time. auction bidders may be frustrated from attempting to petition for channels 
more desirable to them by the pendency of frequent filers' rulemaking petitions. 

33. Disc~tssiori. Cleat- Channel, in its comments, notes the situation described above, and 
expresses concern not only about the diversion of. staff' time and resources, but about the preclusive 
impact of these filings.'4 Boll1 licensers and ~ U I U K  :ilIolment proponents with botiufidc interests i i i  new 
and/or expanded service must protect these neu' allo~tiitv~s. Accordingly, Clear Channel proposes that we 
assess a filing fee for new petitions for rulemakiiif. Ii;iyahhle upon filing, as a disincentive to insincere 
petitioners who would file drop-in petitions for rc:i\cin\ heemingly unrelated to a desire to apply for 
stations on those channels. Should we concludc 111;it N V  iack the authority to assess such a rulemaking 
fee, Clear Channel alternately proposes that we rctpiivc' t l i c  \ I  tnultaneous filing of a Form 301 application 
along with the drop-in proposal. and impose the ~ i p p i c ~ i ~ i ~ ~ i i  ILY on the Form 301 filing.5s Clear Channel's 
proposal received support from other commenlci~, " lit3.-\/Scott suggests that, if we adopt Clear 
Channel's primary rather than its alternate propoxl. ~h :iilL,tii;iking fee should be the same as the Form. 
301 filing fee.57 Cumulus likewise supports this p i 0 1 , ~ ~ ~ . 1 !  

We agt-ee with Clear Channel t k i t  I l i i i '. i c ! ~ w c e  strongly suggests that a substantial 
portion of the allocations staff's time is spent p w ~ ' ~ ~ i t i ;  d i L y ~ - i i i  petitions filed by parties that have no 
intention of applying for all of the allotments the! 1 v t q ) t ~  11iii\. we tentatively conclude that it is in  the 
public interest to encourage only 6oiia.fide proponm. ( 1 1  IIL'N I:\1 allotments. At the same time, we must 
comply with the law' and assess fees only to tlic C\IL'III 11i.it i l i ey  are authorized by Congre~s .~"  We 
therefore propose that a proponent or counter-pi-opiiii~.ii! x r h i r i ;  to add a new allotment to the Table 
simultaneously file Form 301 fot- a new FM conslriii[i~u: /VI 1111: ,it the proposed community, and pay the 
required fee in  connection with that filing. 0 1 1  IIIL, 1 1 1 ~  1i.iiid. we recognize that this may impose 
additional staff processing burdens and delays. ( h i  IIK Ii[lilo hand, requiring the filing of such an 
application would tend to further discourage insincLw p o p , m ~ . r i t ~ .  by forcing them not only to pay the 
filing fee but also to complete a full application. ~ i i c l ~ i d i i i ~  ,ill required certifications and showings. 
Because this issue would exist even if we adopt the p r i p ~ i l  t i l  r t m w e  the Table from the Commission's 
rules,"' we note that this proposal is not contingcnl i i p , l l i  11i:it one. and would attach to whatever new 
procedures we establish i f  we remove the Tahle f r o m  [IIL, ti11~,.\.  '1'0 further ensure the boriafides of drop- 

34. 

'' Clear Channel Comments at 2.4. 

" id. at 4 n.3. 

Commenters supporting this proposal wei-e: Keymarket: BBAiScotr. Cumulus; MEI; and John W .  Barger. 

BBA/Scott Comments at 6. The current fee for f i l inf  Form 301 is $2,080. 47 C.F.R. $ 1.1 104(3)(a). 

Cumulus Comments at 14-16, 

16 

31 

S8 

'' 47 U.S.C. 4 158(g). The Commission may only modify this schedule of fees to review and adjust them pursuant 
to 47 U.S.C. 4 158(b)(l). to reflect changes i n  the Consumer Price Index. See, e.g., Review uf Cornrni.ssior~ 
Cimsideration of Applicoriom UiidPi- r lw  Ciible Loifding L i w ~ ~ s r  Aar, I5 FCC Rcd 20789, 20828 and n. 196 (2000). 
Ser also 1998 Birnninl Rpgu1nroi:v R e i G w  Rei'ieu (?/ Infmiarionul Common Carrier Regulations. I3 FCC Rcd 
13713, 13726 (1998) ("Application fees are set by statute and may not be changed by the Commission."). 

" See supra paragraph 29. 
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in proponents. we propose to add to Forin 301 a certification, applicable only to those applicants 
siniultaneously filins il drop-in petition or counterproposal for a new FM allotment, that the applicant 
intends to apply to participate in the auction for the new channel if allotted. We request comment on this 
proposal. We specifically seek comment on whether this proposal would create undue burdens and 
delays in processing or awarding new construction permits, and in particular invite comment on the likely 
effect of the proposal on the conduct of broadcast auctions and processing of auction applications. We 
also seek comment on whether this proposal would impact small businesses, which include some owned 
by minorities and women. We further invite commenters to submit other proposals designed to address 
the problem of non-bonafide allotment petitioners. Whatever procedures are ultimately used to add new 
allotments to the Table, we seek comment on the most effective means to ensure that those seeking to add 
those allotments are also those willing to bid for and construct facilities at those communities. 

35. Limit the Number of Channel Changes that May be Proposed in One Proceeding to 
Amend the Table. Backgrou17d. If a petitioner has filed a valid petition for rulemaking requesting a 
.drop-in channel or a change to its or another station’s channel(s), the staff will issue a notice of proposed 
rulemaking that gives notice, inrcr alia, of the fact that counterproposals may be filed and the date by 
which they must be filed. The petition for rulemaking may propose a larse number of changes to the 
Table.“ Also, it is sometimes the case that on or near the coniment/counterproposal deadline, a party will 
file a counterproposal that involves a chain of channel changes or other modifications to existing 
facilities.” Large proposals and counterproposals such as those noted demand enormous amounts of staff 
time, as the staff attempts to untangle Gordian knots of interconnected proposals. 

36. The Commission, in  1986, announced a policy whereby “absent special factors involving 
significant public interest benefits, or an assurance of agreement among affected stations to the proposal 
i n  advance of filing the petition, the staff has been.instructed not to entertain proposals for changes in  the 
[Table] which involve more than two other substitutions of channels occupied by existing FM or TV 
stations.”” lmplementation of this “Columbus. Nebraska Policy” has dramatically reduced burdens on 
the staff, yet as discussed above, significant staff resources are still consumed by large proposals and 
counterproposals even when all 01- most parties are in agreement as to the changes to the Table that are 
proposed. 

37. Discussion. On OUI- own motion, we propose to supplement the Columbus, Nebraska 
Policy. In addition to the prohibition on proposals involving more than two involuntary channel 
substitutions, we tentatively conclude that the total number of allotment proposals that may be set forth by 
a party i n  a given petition to amend the Table should be limited to five, unless the proponent(s) or 
counter-proponent(s) can demonstrate special factors involving significant public interest benefits. 
Failure to make such a showin2 would result in the proposal (or offending counterproposal) being 
returned with instructions to file separate proposals that conform to the numerical limit of five or fewer 
allotment proposals. We believe that while this might .lead to greater numbers of petitions or other 
amendment proposals filed,64 those filed would be considerably less complex, enabling the staff more 

See. e .$ ,  Ardniore. Alabanw el a i . ,  17 FCC Rcd 18101 (MMB 2002) (petition for rulemaking involving 19 6 I 

communities). 

See, e.g., Crass P l a i m  Tecsu.s, IS  FCC Rcd 5506 (MMB 2000) (counterproposal involving 36 communities); 62 

Farinrrsville, Texas, P I  a / . .  12 FCC Rcd I2056 (MMB 1997) (counterproposal involving 15 communities). 

”’ ~ i ~ ~ u m 6 u s .  Nebraska. er a/., 59 R.R.2d I184 (1986) (the policy announced therein shall be referenced as the 
‘:Columbus. Nebraska Policy”). 

As with the previous proposal. this proposal would also be implemented in the event that we remove the Table 
fironi the Commission’s rules and institute new procedures for amending the Table. See supra paragraphs 29 and 34. 

I* 
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efficiently to process them, We invite comment on this proposal, including comments as to whether the 
maximuin number of channel changes 01- additions should be greater or smaller than that proposed. We 
also seek comment on ways i n  which to deter coordinated counterproposals designed to circumvent the 
limit on proposals by a party. 

38. Eliminate Rule Prohibiting Electronic Filing of Petitions for Rulemaking to Amend 
the Table. Back,qrouird. Currently. interested persons may file petitions for rulemaking with the 
Commission, and may submit such petitions electronically.6s The rule allowing electronic submission of 
petitions for rulemaking. however, contains a specific exception for petitions filed in broadcast allotment 
proceedings.'6 When the Commission elected to allow electronic submission of petitions for rulemaking 
and other submissions and pleadinss in rulemaking proceedings, it chose to exempt proceedings to amend 
the Table, owing to the large number of such proceedings and the fact that such rulemaking proceedings 
are restricted under our ex parte rules, increasing the chance that electronic submissions might not be 
properly served on the pa~t ies . '~  In the eight years since implementing electronic filing of rulemaking 
documents, however, we have gained much experience in the handling of pleadings submitted in this 
manner. At this point in time, 95 percent of all broadcast submissions are subject to mandatory electronic 
filing. Based on this experience, the Media Bureau and Consumer and Governmental Affairs Bureau 
have designed systems that will allow electronic filing of petitions to amend the Table, as well as other 
pleadings and comments associated with such proceedings. 

39. Discussion We believe that electronic filing of such documents will further streamline 
the process of amending the Table, enhance the accuracy and reliability of the FM database, and enable us 
to serve the public more efficiently in this regard. While the details of such filings will be fully 
implemented in later proceedings, we deem i t  appropriate at this stage to remove any impediments to full 
implementation of electronic filing. Accordingly, we propose to eliminate the current exception, 
contained i n  Section 1.401(b) ofoui- rules, for electronic submission of petitions for rulemaking submitted 
in broadcast allocations proceedings. We seek comment on this pro oral Also, to the extent that we 
adopt the proposal to remove the Table from the Commission's rules,d'we seek comment on whether and 
how best to enable electronic filing of proceedings to amend the Table. 

40. Seek Comment as to the Circumstances Under Which Relocation of a Community's 
Sole Local Transmission Service to Become Another Community's First Local Transmission 
Service is in the Public Interest. Background. Our policies on allowing broadcast stations to change 
their communities of license are based, as they must be, on Section 307(b) and the goals of fair, efficient, 
and equitable distribution of radio service that underlie it. Our FM Assignment Policies delineate three 
core priorities: provision of first aural reception service to a community, provision of second aural 
reception service to a community, and provision of first local transmission service at a community.'" The 
fourth priority is "other public interest matters," which encompasses any other factors that the 
Commission may take into consideration?" Very few proposals now purport to provide a first or second 

"47 C.F.R. 5 1.401(b) 

Id. ("The petition for rulemaking . . . shall be submitted or addressed to the Secretary, Federal Communications 
20554, or (except in broadcast allotment proceedings) may' be submitted 

66 

Commission, Washington. DC 
electronically."). 

Elrctroiiic Filbig qfDorrrriimts ;ti Rirle,iinking PI-ocredings, 13 FCC Rcd 11322, I1327 11.27 (1998) 

See supra paragraph 29. 

FM Assigninenr Policies. .supi-~i note 4, 90 F.C.C.2d at 91-93. Priorities (2) and (3) are co-equal 

67 

6') 

'I' Id. 
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reception service to sj2njficant populations. There are. however, still many communities that lack a local 
transmission service, and many that only have .one. Accordingly, the Commission prohibits the removal 
of an existing station representing a community's sole \oca\ transmission service." This policy is subject. 
as are all Commission policies, to waiver under appropriate circumstances. ' I 2  But the Commission has 
emphasized that "the fact that a proposal would create a new local service (at the expense of an existing 
service! is not sufficient. by itself. to warrani a waiver."" Rather. such a proposal "is presumptively 
contrary to the public interest."" In this regard. the Commission has stated that: 

The public has a legitimate expectation that existing service will continue, and this 
expectation is a factor we must weigh independently against the service benefits that may 
result from reallotting of a channel from otic community to another, regardless of whether 
the service removed constitutes a transmiwon service, a reception service, or both. 
Removal of service is warranted only il here  ;ire sufficient public interest factors to 
offset the expectation of continued service.-' 

41. Discussion. First Broadcastin? i o i i l l , i i d \  I ~ I  the policy of "promoting continuity of 
service ovet- all other public interests is contrar) t o  t l i c .  i i i t i ' i i t  ol Section 307(b) and does not maximize 
service to the public."'" Instead, il argues, the C i i t i i i i i i ~ ~ ~ ~ ~ i ~ ' ~  primary concern should be "to provide the, 
most people with a first local service."" Accr~nIi i i : i \ .  I . I I \ I  Broadcasting urges us to establish a 
presumption that i t  is in the public interest to permir ;I ~ I . I I ! ~ ~ I I  providing a community's sole local service 
to move to another community provided that (a) ;it Ic.i,i t u , ,  oiltcr stations provide principal community 
service to the entirety of the current community. ilis IIIL. \t.moti would be the first local transmission 
Service i n  the proposed community. (c) the s t m o i l  i i i g n  iii:: u<uild provide 70 dbg service to a larper 
population in the proposed community of license. t i l id 1 ~ 1 '  IIIC movc would not cause any short spacing 
andlor would fully or partially resolve existiny s 1 i o I i  , i u ' i t i g  Thus, First Broadcasting essentially 
proposes to shift the presumption: I I ~ L I I I C  ri party seeking to rerairi a sole local 
service, under certain circumstances, to demonstr:itc u 11) t l i t .  ice should nor be moved, rather than 
requiring a party seeking to relocate such a service t i t  h n \  \iIi! icinoml of the sole local service is in the 
public interest. 

-. 

i t  proposes fhxI 

New Comn~ufiiry MO&O. supra note I? .  5 FCC Rcd iil  7iN: 

Id. On waiver standards generally, .sei' No,?ltea.u ( 'dli i io,  T c , I ~ / ~ l w i i <  Cu  1'. F.C.C., 897 F.2d 1164. 1166 (D.C. 
Cir. 1990) ("Norrheasr Cellular") ("[A] waiver is appropsiiite iml! i t  \ p i ~ i a I  circumstances warrant a deviation from 
the general rule and such deviation will serve the puhlic i t i ~ c i c ~ t , "  t'iiiii: WAIT Radio 1'. F.C.C.. 418 F.2d 1153, 
1157.59 (D.C. Cir. 1969) ("WA1TRadio"). 

7 3  New Coinntuniry MO&O. 5 FCC Rcd at 7097 

" Id. 

71 

12 

75 Id. 

First Broadcasting Petition at 1.5. 

Id. at 16. 

See 47 C.F.R. $ 4  73.24(ij (principal community contour of 5 mV1m daytime for AM broadcast stations must 
encompass entire community of license. with 80 percent of community of license in  non-expanded band being 
covered by 5 mVlm nighttime contour or nighttime interference-free contour, whichever value is higher), 73.315(a) 
(FM broadcast station must provide principal community service of 70 d b l  to entire community of license). 

7 6  

77 

7 8  

16 
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42. According to First Broadcasting, its proposal would provide two "significant benefits." 
First, such an approach would enable the staff to consider multiple public interest benefits of such 1') 

proposed community of license changes, rather than endine its analysis at preservation of local Service. 
Second, it urges that establishing such a presumption based on enumerated factors ensures that the staff's 
Section 307(b) analysis will be conducted in an objectivr manner." First Broadcasting concludes that its 
proposal "would provide the [Commission] with enough flexibility to permit modifications that serve the 
public interest and still prioritize first local service."" 

43. The comments on this pi-oposal werc. a p i i i .  mixed. Most of the commenters who 
supported the ro osal did so for the same reasons and i i i i d ~ ~ i ~  rlic w n e  conditions put forward by First 
Broadcasting.*- Keymarket suggests that, due to improveiiic.iii I I I  ;inalog FM receivers and the soon-to- 
be-implemented digital audio broadcasting systems, the 6(1 dhji i i i i i t o u r  should be used to determine 
adequate community coverage, rather than the 70 dbp sign:il ! h i  h r r t  Broadcasting proposes.s' AMS 
suggests two alternate conditions that should be satisfied n l i c ~ i i  .: I I L L ~ I ~ W ~  proposes to move a sole local 
transmission service to another community that has no Ioc;il ti.i':.'iii\\Iiln service: (a) the interference- 
free "loss" area from the moving station should be abundnml! \I I 

and (b) the interference-free contour of the facility should c(nc! . : '  I:.<<r VI% more population than i t  did 
in the prior location.s5 Those opposing this proposal challcny I : '  ' l i i ,dcas t ing ' s  assertion that there is 
little value in continuity of sewice," express concern that 1 1 1 ~ .  ! " ,  ~ : ~ , ~ ~ . ~ l  would encourage the move of 
facilities from rural communities to urban and suburban conniiiiii~', . .111d insist that the interests of those 
in  rural areas should not be sacrificed in the name of "spectrum i . I ' ,  ,:: , j !  

P P  

84 I 1 w v e d  by five or more stations), 

..i- 

44. First Broadcasting proposes a fundamental c l i a ~ i ; ~  I : ,  I I I C  \randard the Commission uses 
when evaluating first local transmission service proposals. C ' i i i : ~  i i t l ~ .  rhe determining factor when 
comparing first transmission service proposals is the popula.tior ( 1 1  :IIC i iyec t ive  communities, not the 
number of people provided reception sei-vice.8x Because a s t i i t i o i i  L.s. ~1 Ipi-ricular obligation to serve its 

First Broadcasting Petition at 18 19 

" Id. 

Id.  

Commenters supporting this proposal were: Radio One: SRG: \ ' I > \  it:iLltGo MMTC; Univision; Cox; Clear 
Channel: Keymarket; Birdsill; Bullock: Mad Dog: Simmons; Media V t n l u i v .  h w c l l :  BBA/Scott; Cumulus: AMS: 
Sisk; Anderson; and ME]. 

S2 

Keymarket Comments at 4 n.2 

We consider five or more primal-y aural services to be "abundant." Fumil> Hrondcasling Group, 53 RR2d 662 sa 

(Rev. Bd. 1983), review denied, FCC 83-55Y (Nov. 29, 39833: .we  also Air! Cirv, Rrrnham. Cameron. Cenlef-idle. 
Efliiu, Gunodr,, Ciildbigs. Harkel. Heig1ir.s. Hrorfw. LaGi-angr.. Mi[ la,yod~!, ,qc\t Ulrn. Poinr Cofnforl, Rollingwuod. 
RosenDerg, andSeadi-ifi. Texaa, IO FCC Rcd 3337 (1995). 

83 

AMS Comments at 6. 

Commentel-s opposing this proposal include: Hatfield & Dawson; Vogel & Dickinson; Lanter: Hanselman: and 

85 

86 

Fishers . 

See, q., Hatfield & Dawson Comments at 2 .  81 

" S e e  Rlard ia rd ,  Loui.sia~~ri and Stephens, Arkrriisas, I O  FCC Rcd 9828 (1995) ("Blancharc?"') 
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community of license,89 a proposal claiming to provide first local transmission service is properly 
evaluated based on the community itself, rather than the Community plus any outlying areas that might 
also receive aural service from the proposed facility. First Broadcasting's proposal focuses exclusively 
on populations receivinp service. rather than the size oi  the community principally to be served. 

45. Moreover. while First Broadcasting proposes a service "floor" of two aural services 
covering the community from which a station is to be relocated, i t  does not specify whether any 
consideration should be given to the number of stations providing service to the new community, or to the 
population to be served by the station at its new location other than that it merely exceed the population 
being served by the current facilities. In support of its proposal. First Broadcasting offers a hypothetical 
situation which, it  asserts. illustrates the potential inequity of our preference for retaining sole local 
service in  a community."" Although First Broadcasting's hypothetical concerns a situation in which the 
incumbent community receives more aural reception services than the proposed new community, its 
proposal does not contain any provisions for taking into account the relative level of reception service 
between the two communities. It is just as easy to posit a situation in  which removing a sole local 
service, under First Broadcasting's proposed criteria. would only exacerbate an existing imbalance i n  
service between two communities."' 

46. We believe i t  is appropriate to seek comment on whether we should more fully set out the 
factors under which a pal-ty could demonstrate that relocation of a community's sole local service is in the 
public interest. We also seek comment on whether adoption of this proposal would lead to the loss of 
service in rural and other underserved areas. Assuming that commenters believe such factors should be 
more clearly delineated, we request further comment as to what those factors should be and how they 
should be applied. For example, based on our current application of the first local service preference, 
should we require that the new community have a greater population than the community from which the 
station is to be relocated before allowing such a station move? If so, should the new community's 
population exceed the current community's by a certain percentage or (as is now our policy when 
comparing competing proposals for neu' first local ti-ansmission service) should we merely require that 
the move-in community have a larger population? Should the service floor at the community losing local 
service be higher than two stations, as AMS proposes? If so, what level of service should remain? 

See, e.g., R r v i w  of the Co,nnii,s.rinii '.s Ru1e.s Rrgnidiii,y rhr Main Srudio and Local Public Inspection Files of 
Bmadcast Telei~ision and Radio Srarions, 13 FCC Rcd 1569 1. 15692 and n.3 (1998), nuidified, 14 FCC Rcd I I I13 
(1999) (Serving the needs and interests of its community is a "'bedrock obligation' of every broadcast licensee," 
citing Deregulatinfl of Radio, 84 F.C.C.2d 968, 977. 982. on recoil.. 87 F.C.C.2d 197 (1981). remanded on orlier 
griiiind.s suh I ~ D I I I . ,  oftice of CfJifiiiiiiiii~ariiiii of ll i i , Ufiirrd Chi i rd~ of Chrisr I>. F.C.C., 707 F.2d 141 3 (D.C. CiI. 
1983). and En Bunc Progrninniiiig 6iquir;v. 44 F.C.C. 2303, 2312 (1960)). See also 47 C.F.R. $ 5  73.1120, 
73.3526(e)(12). 

8') 

First Broadcasting Petition at 16-17, I n  its hypothetical. First Broadcasting proposes a situation in which 
Community A receives eight aural services licensed to nearby communities, plus its own sole local transmission 
service. whereas Community B receives only two aural services, one of which is off the air, and which has no local 
transmission service of its own. First Broadcasting states that not allowing the local service to move from 
Community A to Community B, under these facts. would be contrary to the public interest. 

')I, 

For example, one might propose the following hypothetical: Community A receives aural service from two 
stations, one licensed to each of two nearby communities, plus its own sole transmission service, WWW. 
Community B, adjacent to a large Urbanized Area, receives aural service from 15 stations. none of which is licensed 
at Community B.  As long as WWW would provide principal community reception service to ten more people at 
Community B than at Community A. under First BI-oadcasting's proposal the move of WWW to Community B 
should be presumed to be in the public interest. notwithstanding that it would leave Community A with.two aural 
reception services and Community B with 16. 

<I I 

18 



1 Federal Communications Commission FCC 05-120 

Should the level of reception Service at the new community of license be taken into account and, if  so, 
how? For example, should we prohibit such station moves when the new community already receives 
abundant service? Is there a ratio of reception services between the new and old communities that should 
be employed in making this determination and, if so, what ratio of reception service would prohibit such a 
proposed move? By what percentage. if any. should we require that the population receiving principal 
community service at the new community exceed that receiving such service at the station's current 
community? Alternately, is it  sufficient, as First Broadcasting proposes, that the station merely serve 
more people at its new' location? Should there be increased local notice or publication requirements for 
such a proposal i n  addition to those that we might impose with regard to all city of license modification 
proposals?" Should we impose a transitional requirement on any licensee seeking such a move to serve 
the needs of both the old and move-in communities for a certain period of time? What other factors, if 
any, should be taken into account in  making such a determination? 

IV. ADMINISTRATIVE MATTERS 

47. Freeze on New Petitions for Rulemaking to Amend the Table. Pending resolution of 
this rulemaking proceeding, we announce a freeze on the filing of all new petitions for rulemaking to 
amend the Table, effective as of the adoption date of this Notice ojProposrd Rulenzakirig. Our principal 
aims are to reduce backlog and increase efficiency in  handling allocations matters. We are concerned that 
this Notice could prompt the filing of an increased number of petitions by parties opposing some or all of 
the proposals herein. Thus, absent a freeze we could conceivably add to the allocations backlog faster 
than we clear it. Second, adoption of some or all of the proposals herein could substantially impact 
petitions filed while this'proceeding is pending. For example, petitions to change an FM community of 
license would likely be dismissed in favor of applications to accomplish the same end. We direct the 
staff. in light of this freeze, to expedite its consideration of comments received in response to this Notice, 
as well as its preparation of recommendations to the Commission regarding a Report and Order in this 
proceeding. 

48. Settlement Window. Currently, the Commission has 72 rulemaking, petitions pending 
and awaiting release of an NPRM, with an additional 213 rulemaking proceedings in  which NPRMs have 
been released, but no R&O.has yet been released. Thus, currently there are a total of 285 pending 
allotment proceedings awaiting staff analysis and resolution. While these proceedings are at various 
stapes of resolution, i t  could be several months to several years before these pending matters are disposed 
of, with more petitions being filed on an ongoing basis. 

49. In the past, when faced with delays caused by a change in  law or procedure, settlement 
windows have been opened to permit mutually exclusive applicants to resolve their mutual exclusivities 
and permit the expeditious authorization of new broadcast service." In such circumstances, we have 
generally waived rules prohibiting the amounts that can be paid to resolve conflicts among mutually 
exclusive proposals.Y4 In exchange for this waiver, we have generally required that settlements 

'12 See supra para. 28 

See.. q., Public Norice, "Window Opened to Permit Settlements for Closed Groups of Mutually Exclusive 
Broadcast Applications," 16 FCC Rcd 17091 (MMB 2001) ("ZOO1 Settlemen/ PuOlic Notice"). The same approach 
is codified in Section 309(1)(3) of the Act. which was adopted as part of the Balanced Budget Act of 1997 to 
promote settlements of long-pending applications. 47 U.S.C. $.309(1)(3). 

Y 1 

ZOOI Selllenient Public Notice, 16 FCC Rcd al 17091 (waiving provisions of 47 C.F.R. 9 73.3525(a)(3)). '14 
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universally resolve all mutual exclusivities between or among applicants, so that no further staff analysis 
is req~ired. '~  

SO. Our rules permit a petitioner to amend the Table to withdraw its petition in exchange for 
consideration, provided that such consideration does not exceed the petitioner's legitimate and prudent 
expenses in pursuing its petition."" This limitation is necessary t o  prevent parties from filing frivolous, 
non-legitimate petitions solely for the purpose of obtaining cash settlements from serious petitioners. 

51. First Broadcasting proposes a one-time 60- to I X - i l a y  settlement window to reduce the 
current backlog of pending proceedings to amend the Tablc. I t  hclieves that its other proposals will 
drastically reduce the number of such proceedings, and t l i : i t  reducing the backlog will allow the 
Commission to begin with a "clean slate" with regard to \ t i ~ . l i  proceedings. To encourage such 
settlements, First Broadcasting proposes we waive the pro\ I > I C I I ~ ,  ot Section 1.420jj) of our rules, thus 

cJ7 

allowing payment of consideration in excess of the dismissiny ~ . I I I I L ~ ~ '  Ic.;itimate and prudent expenses. ' IS  

52. We announce a 90-day Settlement window. to <>p::, 8 1 1 1  .I &ice to be announced by Public 
Notice released by the Media Bureau. The settlement windon \ , ! '  I>L, l~rnited to those proceedings in  
which NPRMs have been released and for which the comnieni d . .  le11 o n  or before the release date 
of this Notice of Proposed Ruleiiraking. By limiting participatiilo I ii it!, we address Clear Channel's 
concern that such a settlement window will encourage insinceri. I t o r  the sole purpose of receiving 
payment in exchange for dismissal. Those parties whose propo\.i L.oiinterproposals are currently on 
file could not have known that a settlement window would opi'ii .I' '11:. i i t i i e  they filed, thus there is no 
reason to question the legitimacy of their petitions or countei-pl,'1',,-.il. " '  The Bureau is to waive the 
provisions of Section 73.3525(a)(3) of our rules,'"" and must ilc'cq~: ~ : ~ t t l ~ ~ ~ ~ i c n t s  that involve payments to 
petitioners in excess of their reasonable and prudent expenses. Sct i l ,  I I I C . I I I \  must be universal, ie., must 
result in the adoption or dismissal of all timely filed proposals iind ~ ~ ~ i r i t c ~ q m p o s a l s  and must be agreed 
to by all parties that have filed timely expressions of interest i n  :iii! 1 ' 1  i t i t ,  proposals or counterproposals 
in  the particular rulemaking docket. 

53. Filing Requirements. Ex Parre Rules. Thii iutu.ccling will be treated as a 
"permil-but-disclose" proceeding subject to the "permit-but-iliscli,,~," rcquirements under Section 
1.1206(b) of the Commission's rules.'"' Ex parte presentations arc j i i ' i  i i t i \, i l i le if disclosed in accordance 
with Commission rules, except during the Sunshine Agenda pei-i,icI ,, Iicii presentations, ex purte or 

Id. But see PuOlic Norire, "Window Announced for Noncommercial Educ.moii.ii EM Settlements and Technical 
Amendments - Settlement Reimbursement Cap Waived Until Augusl 1.3. 3ll14.'' I9 FCC Rcd 10498 (MB 2004) 
(encouraging, but not requiring, univei-sal settlements). 

'" 47 C.F.R. 5 I .420(j). 

95 

First Broadcasting Petition at 24-25. 

Id. at 25. 

We note that. while the First Broadcasting Petition proposing this settlement M'indow was filed in early March 
2004. fewer new petitions foi- rulemaking were filed in 2004 than in a n y  of the past seven years except 1997. This 
further leads us to conclude that there has not been a rash of speculative rulemaking petitions filed in anticipation of 
a settlement window. 

I"" 47 C.F.R. 8 73.3525(a)(3). 

Id. $ l.I206(b), as revised in1 

91 
I 

98 

VJ 
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59. JnitiaJ Regulatory Flexibility Analysis. The Regulatory Flexibility Act of 1980. as 
amended (“RF,A,”), requires that ;I regulatory flexibility analysis be prepared for notice and mnment rule 
making proceedings. unless the agency certifies that “the rule will not, if promulgated, have a significant 
economic impact on a substantial number of small entities.” The RFA generally defines the term “small 
entity” as having the same meaning as the terms “small business,’’ “small organization,” and “small 
governmental jurisdiction.” In addition. the term “small business” has the same meaning as the term 
“small business concern” undei- the Small Business Act. A “small business concern” is one which: (1) is 
independently owned and operated; (2) is not dominant in  its field of operation; and (3) satisfies any 
additional criteria established by the Small Business Administration (SBA). 

60. With respect to this Notice, an Initial Regulatory Flexibility Analysis (“IRFA”) under the 
Regulatory Flexibility Act“” is contained in  Appendix A. Written public comments are requested i n  the 
IFRA, and must be filed in  accordance with the same filing deadlines as comments on the Notice. with ii 
distinct heading designating them as responses to the IRFA. The Commission will send a copy of this 
Notice, including the IRFA, in  a report to Congress pursuant to the Congressional Review Act. In 
addition. a copy of this Notice and the IRFA will be sent to the Chief Counsel for Advocacy of the SBA, 
and will be published in the Federul Register-. 

61. This document is available in alternative formats (computer diskette, large print. audio 
record, and Braille). Persons with disabilities who need documents in these formats may contact Brian 
Millin at (202) 418-7426 (voice), (202) 418-7365 (TTY). or via e-mail at Brian.Millin@f‘cc.zov. 

62. Paperwork Reduction Act Analysis. This Notice may lead to a Report arid Order that 
would contain information collection(s) subject to the Paperwork Reduction Act of 1995 (“PRA”), Public 
Law 104-13. This Norice will be submitted to the Office of Management and Budget (“OMB”) for 
review under the PRA. OMB, the general public and other Federal agencies are invited to comment on 
the possible information collections, such as FCC form revisions, contained in  this proceeding. 
Comments should address: (a) whether the proposed collection of information is necessary for the proper 
performance of the functions of the Commission. including whether the information shall have practical 
utility; (b) the accuracy of the Commission’s burden estimates; (c) tuays to enhance the quality, utility, 
and clarity of the information collected; and (d) ways to minimize the burden of the collection of 
information on the respondents, including the use of automated collection techniques or other forms of 
information technology. 

63. Written comments on possible’ new and modified information collections must be 
submitted on or before 60 days after date of publication in the Federal Register. In addition to filing 
comments with the Secretary, a COPY of any Paperwork Reduction Act comments on the information 
collection(s) contained herein should be submitted to Cathy Williams, Federal Communications 
Commission, Room 1-A804, 445 12th Street, SW, Washington, DC 20554, or via the Internet to 
Cathv.Williams@fcc.:ov, and to Kristy L. LaLonde, OMB Desk Officer, Room 10234 NEOB, 725 17th 
Street. N.W., Washington, DC 20503 via the Internet to KristvL.LaLonde@omb.eoo.rov or by fax to 
202-395-5167. 

64. For additional information concerning the information collection(s) contained in this 
document, contact Cathy Williams at 202-418-2918, or via the Internet at Cathv.Wil l ia~nsOfc~.-  ~ “0,’. 

lo5 Sw 5 IJ.S.C. 5 603. 
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otherwise, are generally prohibited. Persons making oral ex pa/-te presentations are reminded that a 
memorandum summarizing a presentation must contain a summary of the substance of the presentation 
and not merely a listing of the subjects discussed. More than a one- or two-sentence description Of the 
views and arguments presented is generally required.‘”2 Additional rules pertaining to oral and written 
presentations are set forth in  Section 1.1206(b). 

54. Corizrnrnts and Reply Coninleilrs. Pursuant to sections 1.415 and 1.419 of the 
Commission’s rules,”” interested parties must file comments on or before 60 days after publication in the 
Federal Register, and !must file reply comments on or before 90 days after publication in the Federal 
Register. Comments may be filed using: ( 1 )  the Commission’s Electronic Comment Filing System 
(“ECFS”); (2) the Federal Govei-nment’s eRulemaking Portal, or (3) by filing paper copies.’” 

55.  Electronic Filers: Comments may be filed electronically using the Internet by accessing 
the ECFS: ht tp i i lwww.fcc.~ov/cb~iec ls ,  or the Federal eRu1emakin.g Portal: h t t p : N w w w . r e ~ u l u t i o n s . ~ ~ \ ~  
Filers should follow the instructions provided on the Websites for whmitting comments. For ECFS filers. 
if multiple docket 01- rulemaking numbers appear in the caption of this proceeding, filers must transmit 
one electronic copy of the comments for each docket or rulemaking number referenced in the caption. In 
completing the transmittal screen, filers should include their full  name. U.S. Postal Service mailing 
address, and the applicable docket or rulemaking number. Parties may also submit an electronic comment 
by Internet e-mail. To get filing instructions for e-mail comments, commenters should send an e-mail to 
ecfs@fcc.gov, and should include the following words in  the bod! 01 thc message, “get form.” A sample 
form and directions will be sent in response. 

56. Paper Filers: Parties who choose to file by paper must tile an original and four copies of 
each filing. If more than one docket or  rulem making number appcars i n  the caption of this proceeding, 
filers must submit two additional copies for each additional docker or  rulemaking number. Filings can be 
sent by hand or messenger delivery, by commercial overnight courier. or by first-class or overnight U S .  
Postal Service (although. we continue to experience delays in recei\,inf 1J.S. Postal Service mail). All 
filings must be addressed to the Commission’s Secretary. Olticr of the Secretary, Federal 
Communications Commission. The Commission’s contractor will reccive hand-delivered or messenger- 
delivered paper filings for the Commission’s Secretary at 236 Massachusetts Avenue, NE, Suite 110, 
Washington, DC 20002. The filing hours at this location are 8:OO :I in. to 7:00 p.m. All hand delivei-ies 
must be held together with rubbei- bands or fasteners. Any envelope.; mu\r he disposed of Oeforr entering 
the building. Commercial overnight mail (other than U.S. Postal Sen icc Express Mail and Priority Mail) 
must be sent to 9300 East Hampton Drive, Capitol Heights, MD 207-13. U.S. Postal Service first-class 
mail, Express Mail, and Priority Mail should be addressed to 44.5 12th Street, SW, Washington, DC 
20554. 

57. People with Disabilities: Contact the FCC to request materials in  accessible formats 
(braille, large print, electronic files, audio format, etc.) by e-mail at FCC504@fcc.gov, or call the 
Consumer & Governmental Affairs Bureau at 202-418-0531 (voice). 202-41 8-7365 (TTY). 

58. Addirionul /nforiiiufim. For additional information on this proceeding, contact Thomas 
Nessinger, T h o m i i s . N e s s i n g e r ~ f c ~ . ~ ( ~ v ,  of the Media Bureau, Audio Division, (202) 418-2700. 
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V. ORDERING CLAUSES 

65.  Accordingly, 1T IS ORDERED, pursuant to the authority contained in Sections 1, 2,  4(i), 

154(i), 303, 307, 312(a)(7), 315, 317, 508. and 509, that this Norice of Proposed Rulernuking IS 
ADOPTED. 

303, 307, 312(a)(7), 315, 317, 507, and 508 of the Communications Act of 1934,47 U.S.C $5 151, 152. 

66. IT IS FURTHER ORDERED that the Consumer and Governmental Affairs Bureau. 
Reference Information Center, SHALL SEND a copy of this Norice of Proposed Rulemuking, including 
the Initial Regulatory Flexibility Analysis, in a report to Congress pursuant to the Congressional Review 
Act, to the Chief Counsel for Advocacy of the Small Business Administration, and shall cause i t  to be 
published in the Federal Register. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Donch ' 
Secretary 
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APPENDIX A 

INITIAL REGULATORY FLEXIBILITY ANALYSIS 

1.  As required hy the Kesulatory Flexibility Act of 1980. as amended ("RFA")""the Commissioil 
has prepared this Initial Regulatory Flexibility Analysis ("IKFA") of the possible significant economic 
impact on a substantial number of small entities by the policies and rules proposed in the Norice of 
Pi-oposed Ruleniakiiig. Comments must be 
identified as responses to the IRFA and must be filed by the deadlines for comments on the Norice uf 
Proposed Rulemaking provided in  paragraph 54. The Commission will send a copy of this entire Norice of 
Proposed Rulemaking, including this IRFA, to thc Chief' Counsel for Advocacy of the Small Business 
Administration ("SBA').1!'7 In addition, the Noricc ( i f  P ~ o ~ o . s c ~  Rulemaking and the IRFA (or summaries 
thereof) will be published in the Federal 

Written public comments ai-e requested on this IRFA. 

2. A small organization is generally "any I I O I - I ' O I  - pn~f i [  enterprise which is independently owned 
and operated and is not dominant in its field.""" N . i ~ i ~ ~ i i i ~ ~ d ~ .  iis of 2002, there were approximately 1.6 
million small organizations.'"' The term "small g o ~ ~ ~ i i i i i ~ ~ i i ~ . i I  Itirisdiction" is defined as "governments of 
cities, towns, townships. villages, school districts. 01 \pi', 1.1, cli\tricts, with a population of less than fifty 
thousand.""' As of 1997, there were approximaii,l! h - , J q  

States."' This number includes 39,044 county go\<'i t i i i i ~ ~ i ~ ~ .  inunicipalities, and townships, of which 
37,546 (approximately 96.2%) have populations (11 IL.'\\L.I !Iim 50.000, and of which 1.498 have 
populations of 50,000 or more. Thus, we estimate th i .  iiiitiilv: I ) I  ,mall governmental jurisdictions overall 
to be 84,098 or fewer. Nationwide, there are a t o u  O I  .~;~lvt~\ i tnately 22.4 million small businesses. 
according to SBA data."' 

yi\,ernmental jurisdictions in the United. 

3. Need For, and Objectives of, the  Propns~il I < i t l v ~ .  This rulemaking proceeding is initiated 
to obtain comments concerning the Commission's p r < i p ~ , d ~  I(! \riwmline the process of allotting and 
modifying FM broadcast channel allotments. and modil! in; ; \ ) I  lvoadcast station communities of license. 
The Commission believes these proposals will makc Ihc p i ~ v c ~ ~  illlotting and modifying such channel 
allotments and community of license assignments I:i\i~,i :iii,I I I I O I L '  efficient. Additional proposals will 
discourage non-bono fide proponents of new FM ch:tiiiicl . i l l o t i i i ~ ~ i i t \  from filing petitions for rulemaking, 
thus providing more opportunity for bona fidp p n i p ~ w i i ! ~ .  iticluding small businesses. Also, the 
Commission proposes eliminating a rule-based prohihirioil OII 11111ig iillotinent proposals electronically, the 
first step toward enabling electronic filing of such pn>p)\:il\. \\lltch will be less expensive and more 

See 5 U.S.C. 0 603. The RFA, ,see 5 G.S.C. S s  601-hl?. IIX h w i  ;Itiiciided by the Small Business Regulatory I IK I  

Enforcement Fairness Acrof 1996(SBREFA),Pub.L. No.  l O 4 ~ i 2 l . ~ l ~ ~ 1 ~ ~ I 1 .  IlOStat. 857 (1996). 

I ni See 5 U.S.C. $ 603(a). 

See id. 9 603(a). 108 

Io' 5 U.S.C. 8 601(4). 

' I "  Independent Sector, The New Nonprofit Almanac 8; Desk Reference (2002). 

'I1 5 U.S.C. S 601(5). 

' I 2  U S .  Census Bureau, Statistical Abstract of the United States: 2000, Section 9, pages 299-300, Tables 
490 and 492. 

See SBA, Programs and Services, SBA Pamphlet No. CO-0028, at page 40 (July 2002). I I ?  
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convenient for applicants. 

4. Legal Basis. The authority for this proposed rulemaking is contained in Sections I., 2, 4(i), 
303, and 307. of the Communications Act of 1934,47 U.S.C. §$ l51,152,154(i), 303, and 307. 

5 .  Description and Estimate of the Number of Small Entities to Which the Proposed Rules 
Will Apply.The RFA directs the Commission to provide a description of and, where feasible, an estimate 
of the number of small entities that will be affected by the proposed The RFA generally defines 
the term ''small entity" as encompassing the terms "small business." "small organization," and "small 
governmental entity.""5 In addition, the term "small Business" has the same meaning as the term "small 
business concern" under the Small Business Act."" A small business concern is one which: (1)  is 
independently owned and operated, (2) is not dominant in its field of operation; and (3) satisfies any 
additional criteria established by the Small Business Administration ("SBA")."' 

6. Radio Stations. The proposed rules and policies potentially will apply to all AM and 
commercial FM radio broadcasting licensees and potential licensees. The SBA defines a radio 
broadcasting station that has $6 million or less in annual receipts as a small A radio 
broadcasting station is an establishment primarily engaged in broadcasting aural programs by radio to the 
public.'I9 Included in this industry are commercial, religious, educational, and other radio stations. 
Radio broadcasting stations which primarily are engaged in  radio broadcasting and which produce radio 
program materials are similarly included.'*' However, radio stations that are separate establishments and 
are primarily engaged in producing radio program material are classified under another NAICS number.'" 
According to Commission staff review of BIA Publications, Inc. Master Access Radio Analyzer Database 
on March 31, 2005, about 10,840 (95%) of 11,410 commercial radio stations have revenue of $6 million or 
less. First Broadcasting, which filed the Petition for Rulemalung in this proceeding, is included in the 
definition of "small business." We note, however, that many radio stations are affiliated with much larger 
corporations having much higher revenue. Our estimate, therefore, likely overstates the number of small 
entities that might be affected by any ultimate changes to the allocation rules. 

121) 

7. Description of Projected Reporting, Recordkeeping and Other Compliance 
The proposed rule and procedural changes may impose some additional reporting Requirements. 

'I' Id. § 603(b)(3). 

"' Id. S 601(6) 

Id. 5 601(3) (incorporating by reference the definition of "small business concern" in  the Small Business Act, 15 
U.S.C. $ 632). Pursuant to 5 U.S.C. h01(3), the statutory definition of a small business applies ''unless an  agency, 
after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public 
comment, establishes one or more definitions of such term which.are appropriate to the activities of the agency and 
publishes such definition(s) in the Federal Register." 

' I '  15 U.S.C. $ 632 

l i b  

See 13C.F.R. 4 121.20l,NAlCSCode515112(changedfrom5131l2inOctober2002). 118 

I "  Id. 

I 20  Id. 

I d  

122 Id ,  
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requirements on existing and potential radio licensees and permittees, insofar as some of the proposed 
changes would require the filing of application forms rather than rulemaking petitions. However, the 
forms to be filed would be existins FCC application forms with which broadcasters are already familiar, SO 

any additional burdens would be minimal. Additionally. we propose that parties seeking to add neu’ 
allotments to the FM Table of Allotments simultaneously file FCC Form 301 with their petitions to add 
new allotments. and pay the Form 301 filing fee at that time. This would require petitioners for new 
allotments to file Form 301 eat-lier in the process than is the case now. However, it would be the same 
Form 301 as is cui-rently filed by successful auction bidders. The only difference from Form 301 currently 
filed by applicants would consist of a certification that the proponent of the new FM allotment will 
participate in the auction for the new channel if allotted. We seek comment on the possible cost burden 
these requirements would place on small entities. Also, we seek comment on whether a special approach 
toward any possible compliance burdens on small entities might he appropriate. 

8. Steps Taken to Minimize Significant Impact on Small Entities, and Significant 
Alternatives Considered. The RFA requires an agency to describe any significant alternatives that i t  has 
considered in  reaching its pi-oposed approach, which may include the following four alternatives (among 
others): ( 1 )  the establishment of differing compliance or reporting requirements or timetables that take into 
account the resources available to small entities; (2) the clarification, consolidation, or simplification of 
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather 
than design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small 
entities.’” The Commission seeks comment on procedures to accomplish AM and FM community of 
license changes that will. in most instances, reduce the burdens on all broadcasters, including small 
entities, compared to current procedures. The Commission also seeks comment on whether certain aspects 
of its proposals would change or undermine current policies to limit the relocation of radio stations from 
small andor  rural communities to communities in  or adjacent to urbanized areas. Proposed changes. to 
Commission procedures for adding FM channel allotments to the FM Table of Allotments are designed to 
make the process faster and more efficient, reducing delays to broadcasters in  implementing new radio 
service. The Commission also proposes requiring that petitioners for new FM channel allotments 
simultaneously file Form 301, and pay the prescribed filing fee for Form 301. While this requires payment 
of the filing fee earlier than is the case in current practice, 10 the extent that petitioners ultimately obtain 
construction permits for these allotments, it is a fee they would be required to pay in  any event, therefore 
this requirement should impose a minimal burden on petitioners. To the extent that a rule change proposed 
herein enables electronic filing of petitions to amend the FM Table of Allotments and comments on such 
proposals, the Commission believes that such change will reduce burdens on all broadcasters, including 
small entities, by reducing the time and effort spent in  preparing and subnitting such documents in hard 
copy, as is the current practice. The Commission also seeks specific comments on the burden our 
proposals may have on small broadcasters. There may be unique circumstances these entities may face 
and we will consider appropriate action for small broadcasters at the time when a Report and Order is 
considered. 

9. Federal Rules Which Duplicate, Overlap, or Conflict With, the Commission’s Proposals. 
None. 

S U.S.C. 9 603(b) 
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APPENDIX B 

COMMENTERS ON FIRST BROADCASTING PETITION 

Radio One. Inc. 
Station Resource Group 
Vox Radio Group. LP 
Minority Media and Telecommunications Council 
Univision Radio, Inc. 
Cox Radio, Inc. 
Hatfield & Dawson Consulting Engineers, LLC 
Clear Channel Communications 
Keyrnarket Licenses. LLC, Forevel- Broadcasting. LLC. Forever Communications, Inc., Forever Of 

Michael R Birdsill 
Nick De Vogel & Guy FH Dickson 
Powell Broadcasting Company, 1nc.- Bullock 
Mad Dog Wireless, Inc. 
Simmons Media Group 
Media Venture Partners 
Scott A. Lanther 
Karneron J. Hanselman 
Powell Broadcasting Company, Inc..-Spies 
Brantley Broadcast Associates, LLC and Scott Communications, LLC 
Cumulus Licensing, LLC, Marathon Media Group, LLC. 3 Point Media, LLC, Desert Sky Media, 

Johnstown, LLC, Megahertz Licenses, LLC and Forever of PA, LLC 

LLC, Mill Creek Broadcasting, LLC, Apex Broadcasting, LLC. Great South RFDC, LLC, Hunt 
Broadcasting, Inc., Alexander Broadcasting Co., lnc. 

American Media Services 
Olvie E. Sisk 
Susquehanna Radio Corporation 
Charles M. Anderson and Associates 
Mullaney Engineering, Inc. 
John W. Barger 
Fishers Communications 
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